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OFFICE OF
AIRAND RADIATION

Mr. Gary Thorne

Vice President

CH Resources, Inc.

110 Main Stregt
Poughkeepsie, NY 12601

Dear Mr. Thorne,

This|etter represents U. S, EPA’s officid determination of applicability under §72.6(c) of the
Acid Rain regulations for Unit 1 at the CH Resources-Syracuse plant (“ Syracuse’), ORISPL 010621,
Unit 1 at the CH Resources-Beaver Fdls plant (“Beaver Fdls’), ORISPL 010617, and Unit 1 at the
CH Resources-Niagara Falls plant (“Niagara Fdls’), ORISPL 050202 in New York, al of which are
owned by CH Resources, Inc (CH Resources). This determination is made in response to CH
Resources March 2, 2000 request, in which CH Resources suggests that the units were initialy exempt
from the Acid Rain Program under §72.6(b)(5) and are gtill exempt under 872.6(b)(4).

racuse

According to CH Resources, Syracuse Unit 1 commenced congtruction in 1991 or 1992,
commenced operation in 1994, and sold dectricity and sleam. This unit includes a66 MWe
combugtion turbine that exhausts into a heat recovery steam generator (HRSG). The HRSG, in turn,
uses a duct burner and serves a 37 MWe steam turbine, for atotal of 103 MWe nameplate capacity
for the unit. Steam is extracted from the steam turbine. Oil is combusted in the combustion turbine,
while natural gas is combusted in the HRSG. At commencement of operation, the unit had a power
purchase agreement to sell electricity to Niagara Mohawk Power Corporation (Niagara Mohawk) and
asteam purchase agreement to sell steam to the New Y ork State Fairgrounds (fairgrounds) for race
track and building heet. Before CH Resources purchased the unit in 1998, the unit lost both its power
purchase agreement and its steam host. Since July 1997, dl dectrica output from the unit has been
sold to wholesale customers under short-term contracts.

Sections 402(17)(A) and 405(g)(6)(A)of the Clean Air Act include provisons discussing in
detail the conditions under which a cogeneration unit is exempt from the Acid Rain Program.
See, e.q., 42 U.SC. 7651d(g)(6)(A) (stating that Clean Air Act title IV does not gpply to qualifying
cogeneration facility that meets certain conditions as of November 15, 1990, the date of enactment of
title 1V). EPA interprets these provisons, and §8872.2 and 72.6 of the regulations implementing the
provisions, to provide that a cogeneration unit used to produce dectricity for sdeisautility unit and
thus subject to the Acid Rain Program, unless the unit meets the requirements for an exemption as st
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forth in §72.6(b).

CH Resources states that Syracuse Unit 1 was initialy exempt from the Acid Rain Program
under §872.6(b)(5), which appliesto a qudifying facility with qudifying power purchase commitment.
Allegedly, the unit was a qualifying cogeneration facility (under section 3(17)(C) of the Federa Power
Act) with a“qudifying power purchase commitment” (as defined under §72.2) to sdl dectricity to
Niagara Mohawk and steam to the fairgrounds and therefore was an unaffected unit. *  However, the
power purchase agreement with Niagara Mohawk was terminated in July 1997, and the steam
purchase contract with the fairgrounds was terminated in June 1998. Therefore, EPA finds that the unit
has not had a* qudifying power purchase commitment”, and has not quaified as an unaffected unit
under 40 CFR 72.6(b)(5), since at least July 1997. 2

CH Resources suggests that Syracuse Unit 1 was and il is exempt under from the Acid Rain
Program under §72.6(b)(4), which applies to cogeneration units with limited saes of eectricity to the
grid.  The unit cogenerated eectricity and steam after commencing operation in 1994. At least since
the unit lost its steam purchase contract in June 1998, the unit has only produced dectricity and has not
produced steam other than for such eectric generation. CH Resources clamsthat the unitis ill a
cogeneraion unit snce theinterna piping and vaves for extraction of seam from the steam turbine (as
well as the pipes connecting the plant to the fairgrounds) are il in place. EPA agrees and finds that
the unit has “ equipment used to produce eectric energy and forms of useful thermd energy (such as
heet or steam) for industria, commercia, heating or cooling purposes, through sequentid use of energy”
(40 CFR 72.2 (definition of cogeneration unit)) and is a cogeneration unit. 3

LEPA was not requested to address, and is not addressing, in this letter whether Syracuse Unit 1
ever qudified for an exemption under 8§72.6(b)(5).

2From July 1997 to June 1998, Syracuse Unit 1 had a steam purchase agreement but no eectric

purchase agreement. However, an eectric power purchase obligation is centra to the concept of a
“qudifying power purchase commitment” and without the former, a unit does not have the latter. In
particular, a “power purchase commitment” is defined as a “commitment or obligation of a utility to
purchase dectric power from afacility under certain types of arrangements. 40 CFR 72.2 (definition of
“power purchase commitment”). Further, any change in the terms or conditions of a power purchase
commitment that “ alow the costs of compliance with the Acid Rain Program to be shifted to the purchaser”

means that there no longer is a*qudifying power purchase commitment.” 40 CFR 72.2 (definition of
“qudifying power purchase commitment”). If the obligation to purchase eectricity is eliminated and

electricity sales are at market prices, dl the terms and conditions associated with dectric sdes (including
sales price) areremoved. Inthat case, it is difficult to see how there can be a basis for concluding that
costs cannot be shifted to a new purchaser of eectricity, which is the basis for the exemption under

§72.6(b)(5). See March 22, 1990 Congressional Record at S3027-28 (statement by Senator Wirth that
“[g]randfathering these unitsisfair” because they are*under contract or have accepted price bids’ and so
cannot “pass on extra costs of alowances the way aregulated utility can.”).

3In aprior decison concerning Cayuga Energy, Inc.’s Carthage Energy Facility and South Glens
Energy Facility, issued on July 2, 2000, EPA dtatesthat aunit that was constructed to cogenerate and that
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However, the unit does not meet the other requirements for an exemption under 872.4(b)(4).
Under that provison, the exemption is available to a cogeneration unit that commenced congtruction
after November 15, 1990 and that did not provide dectricity for sde on an annual basisin an amount
more than one-third of its potentid eectrica output capacity (PEOC) or more than 219,000 MWe-
hours. In addition to thisinitid sales criterion, a unit then must not have sales exceeding this threshold
on arolling three-year average basis.

The PEOC for Syracuse Unit 1is 78.13 MWe *, and one-third of the unit's PEOC is 228,140
MWe-hours®. Inthefirst year of operation (1994), the unit sold 493,416 MWe-hours, which exceeds
the 228,140 MWe-hours threshold. The unit, therefore, failed in 1994 to meet the initia sales criterion
for an exemption under §872.6(b)(4) of supplying less than the threshold amount of dectricity and,
unless exempt under some other provision (e.g., 872.6(b)(5)), became an affected unit.

EPA notes that subsequently, in 1995 through 1998, the unit’s annual sales were less than the
threshold for initial sdes. However, this does not qudify the unit for an exemption under 872.6(b)(4).
Section 402(17)(C) of the Clean Air Act, which isthe statutory basis for that exemption, Sates that a
cogeneration unit is not an affected utility unit “unless the unit is constructed for the purpose of
supplying, or commences congtruction after [November 15, 1990] and supplies, more than” the
threshold amount of eectricity. 42 U.S.C. 7651a(17)(C). Consequently, once a unit (such as
Syracuse Unit 1) supplies more than the threshold amount of dectricity in any year, that unit becomes
an affected unit under title IV of the Clean Air Act. Moreover, section 402(17)(C) does not state that
aunit that supplies more than the threshold amount in one year can subsequently regain its exempt
gtatus by supplying an amount of eectricity equa to or less than the threshold. Consstent with section
402(17)(C), EPA interprets 872.6(b)(4) as providing that Syracuse Unit 1 lost the exemption in 1994

later stopped producing process steam and produced only eectricity no longer quaified asacogeneration
unit. EPA has reconsidered and now rejects that approach to gpplying the definition of “cogeneration
fadlity” in 872.2. That definition (which isquoted above) focuses on the presence of equipment necessary
to cogenerate, and Syracuse Unit 1 still has such equipment.

Further, EPA maintains that in generd a unit’'s satus under the applicability criteria for the Acid Rain
Program should not be based on a factor (i.e,, whether the unit is, at a particular time, sdlling process
geam) that can be dtered prospectively by a unit’s owners and operators. If the owners and operators
could change the status of a unit by stopping or restarting a unit’s process steam sdes, this would make
determinationof what unitsare covered by the program much more difficult and therefore could significantly
interfere with adminigtration of the program. This gpproach could aso potentialy provide opportunities
for gaming so that a unit was kept in the program only when its emissions exceeded its alowance
dlocations.

4The PEOC eguals the unit's maximum design heat input capacity of 800 x 10° Btu/hr. times 1/3
(reflecting the assumed efficiency rate for the unit), divided by 3413 (reflecting the assumed hest rate), and
divided by 1000 (converting to MWe). See 40 CFR part 72, appendix D.

SThisfigureiscd culated by multiplying the PEOC by 8760 (the number of hoursinayear) and then
multiplying again by 1/3.
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and is an affected unit regardiess of itsleve of dectricity sdesafter 1994. EPA maintainsthat this
gpproach is reasonable, in addition to being consgtent with the statute. Under the approach that once
units become affected units, the units remain affected units, owners cannot move their units at will
(except for opt-in units) in and out of an exemption and thusin and out of the Acid Rain Program. As
discussed above in connection with the definition of * cogeneration facility,” to the extent owners and
operators have the ability to change the status of a unit under the gpplicability criteria of the Acid Rain
Program, this would make adminigtration of the program much more difficult and could provide
opportunitiesfor gaming. For dl of the above reasons, EPA concludes that, because of the failure of
Syracuse Unit 1 to meset the initid sdles criteria, the unit is not exempt under 872.6(b)(4) and isan
affected unit under the Acid Rain Program.

Syracuse Unit 1 combusts fossil fuels (naturd gas and light oil) and commenced operation in
199 and thereforeisa“new unit” (i.e.,, a“fossl fue fired combustion device’ that “ commences
commercia operation on or after November 15, 1990"). 40 CFR 72.2 (definition of “new unit”). As
discussed above, the unit has been an affected unit under the Acid Rain Program since at least July
1997, when the agreement to provide ectricity to Niagara Mohawk wasterminated. As an affected
unit, Syracuse Unit 1 must comply with al gpplicable requirements under the Acid Rain Program,
including the requirements to gpply for and recelve an Acid Rain Permit (under 40 CFR part 72), to
monitor and report emissions (under 40 CFR part 75), and to hold alowances to cover sulfur dioxide
emissions (under 40 CFR part 72 and 73).

Niagara Fdls

Niagara Fdls Unit 1 commenced congtruction in 1989, commenced operation in 1991, and
sold dectricity and seam. The unit isacirculating fluidized bed boiler serving a 50 MWe steam turbine
generator. Steam is extracted from the steam turbine generator. At commencement of operation, it
had a power purchase agreement to sall dectricity to Niagara Mohawk and a steam purchase
agreement to sall steam to Goodyear Tire and Rubber Corporation (Goodyear) for manufacturing
purposes. Before CH Resources purchased the unit in 1999, the unit lost both its power purchase
agreement with NiagaraMohawk and its seam host. Since July 1997, dl dectricd output from the unit
has been sold to wholesale customers under short-term contracts.

CH Resources states that Niagara Unit 1 was initidly exempt from the Acid Rain Program
under 872.6(b)(5), which appliesto a qudifying facility with quaifying power purchase commitment.
Allegedly, the unit was a qualifying cogeneration facility (under section 3(17)(C) of the Federa Power
Act) with a“qudifying power purchase commitment” (as defined under §72.2) to sdl dectricity to
Niagara Mohawk and steam to Goodyear and therefore was an unaffected unit. ©  However, the
power purchase agreement with Niagara Mohawk was terminated in July 1997, and the steam
purchase contract with Goodyear was terminated in August 1997. Therefore, EPA finds that the unit
has not had a*“ qudifying power purchase commitment” and has not quaified as an unaffected unit under

SEPA was not requested to address, and is not addressing, in thisletter whether NiagaraFals Unit
1 ever qudlified for an exemption under §72.6(b)(5).
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40 CFR 72.6(b)(5) since at least July 1997. 7

CH Resources suggests that Niagara Falls Unit 1 was and Hill is exempt under from the Acid
Rain Program under 872.6(b)(4), which gpplies to cogeneration units with limited sales of ectricity to
thegrid.  Theunit cogenerated eectricity and steam after commencing operation in 1991. At least
gnce the unit logt its steam purchase contract in August 1997, the unit has only produced dectricity and
has not produced steam other than for such dectric generation. CH Resources states that the unit is il
acogeneration unit since the internd piping and vaves for extraction of seam a certain ages from the
steam turbine generator (but not the pipes connecting the plant to Goodyear) are dtill in place. EPA
agrees and finds that the unit has “equipment used to produce electric energy and forms of useful
therma energy (such as heat or sleam) for industrial, commercid, heating or cooling purposes, through
sequential use of energy” (40 CFR 72.2 (definition of cogeneration unit)) and is a cogeneration unit.

However, the unit does not meet the other requirements for an exemption under 872.4(b)(4).
Under that provision, the exemption is available to a cogeneration unit that commenced congtruction on
or before November 15, 1990 and that was congtructed for the purpose of providing electricity for sde
on an annud basis in an amount not exceeding one-third of its PEOC or more than 219,000 MWe-
hours.  In addition to thisinitid sales criterion, aunit then must not have sdes exceeding this threshold
on arolling three-year average basis.

The PEOC for Niagara Falls Unit 1 is 66.90 MWe °, and one-third of the unit sPEOC is
193,394 MWe-hours *°. Inthis case, CH Resources did not provide any direct information on the
purpose of the congtruction of NiagaraUnit 1. However, in the first year of operation (1991), the unit
sold 79,215 MWe-hours, which is less than the 219,000 MWe-hours threshold. Even assuming, for
the sake of argument, that thisis sufficient to show the purpose of the unit’s congtruction and that the
unit met the initia sales criterion for an exemption under §72.4(b)(4) **, the unit had annud average

"From July 1997 to August 1997, NiagaraUnit 1 had asteam purchase agreement but no electric
purchase agreement. However, an eectric power purchase obligation is centra to the concept of a
“qudifying power purchase commitment” and without the former, a unit does not have the latter. Seen.
2.

8Seen. 3.

9The PEOC equds the unit’s maximum design heat input capacity of 692 x 10° Btu/hr. times 1/3
(reflecting the assumed efficiency rate for the unit), divided by 3413 (reflecting the assumed heet rate), and
divided by 1000 (converting to MWe). See 40 CFR part 72, appendix D.

10Seen. 5.

Hnguidance entitled “ Do the Acid Rain SO, Regulations Apply to Y ou?’, dated February 1994,
EPA suggested (at 12) that, when a unit that commenced construction on or before November 15, 1990
began operation after 1985, the first three years of operation will be used to determine the purpose of the
unit’s congtruction.  Using that approach, Niagara Unit 1 never qudified for the §72.6(b)(4) exemption
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sales (270,469 MWe-hours) exceeding the threshold for the three-year period 1991-1993. The unit
therefore falled to meet the continuing sdes criterion and, unless exempt under some other provison
(e.g., 872.6(b)(5)), was an affected unit under the Acid Rain Program. 2 In short, because of the
falure to meet the sdles criteria, the unit is not exempt under 872.4(b)(4).

Niagara Fals Unit 1 combugts fossl fuels (cod and petroleum coke) and commenced operation
in 1991 and thereforeisa“new unit” (i.e,, a“fossi fue fired combugtion device” that * commences
commercid operation on or after November 15, 1990"). 40 CFR 72.2 (definition of “new unit”). The
unit thus has been an affected unit snce at least July 1997, when the agreement to provide eectricity to
NiagaraMohawk wasterminated. As an affected unit, Niagara Fals Unit 1 must comply with all
gpplicable requirements under the Acid Rain Program, including the requirements to gpply for and
receive and Acid Rain Permit (under 40 CFR part 72), to monitor and report emissions (under 40 CFR
part 75), and to hold alowances to cover sulfur dioxide emissions (under 40 CFR part 72 and 73).

Beaver Fdls

Beaver Falls Unit 1 commenced congtruction in 1993, commenced commercid operation in
1995, and sold dectricity and seam. The unit includes a 66 MWe combustion turbine that exhausts
into aHRSG. The HRSG, in turn, uses a duct burner and serves a42 MWe steam turbine, for atotal
of 108 MWe nameplate capacity for the unit. Steam is extracted after the combustion turbine but
before the steam turbine. il is combusted in the combustion turbine, while natural gasis combusted in
the HRSG. At commencement of operation, the unit had a power purchase agreement to sell dectricity
to Niagara Mohawk and a steam purchase agreement to sdll steam to Interface Solutions, Inc.
(Interface Solutions) for use for paper-making and for building heat. Before CH Resources purchased
the unit in 1998, the unit logt its power purchase agreement with Niagara Mohawk. Since July 1997,
al eectrica output from Beaver Falls Unit 1 has been sold to wholesale customers under short-term
contracts. The steam purchase agreement has continued in effect.

CH Resources states that Beaver Falls Unit 1 wasinitialy exempt from the Acid Rain Program
under 872.6(b)(5), which appliesto a qudifying facility with qudifying power purchase commitment.
Allegedly, the unit was a qualifying cogeneration facility (under section 3(17)(C) of the Federa Power
Act) with a“qudifying power purchase commitment” (as defined under §72.2) to sdl dectricity to
Niagara Mohawk and steam to Interface Solutions and therefore was an unaffected unit. However, the
power purchase agreement with Niagara Mohawk was terminated in July 1997. Therefore, the unit has

snceitssaesin 1992 and 1993 both exceeded the initid sales threshold.

12CH Resources suggests in its March 2, 2000 letter that, since the loss of the power purchase
agreement, the unit did not sal more than 219,000 MWe-hours of eectricity and that the threshold should
not be applied to years before such loss. However, thereisno basisin §72.6(b)(4) for disregarding the
unit’s operation since 1991 and considering only the last few years of operation. Moreover, after theloss
of the power purchase agreement, the unit’ selectricity sales(e.g., in 1998) exceeded the 219,000 MWe-
hours threshold.



not had a*“qualifying power purchase commitment” and has not qualified as an unaffected unit under 40
CFR 72.6(b)(5) since at least July 1997. 13

CH Resources suggests that Beaver Fdls Unit 1 was and ill is exempt under from the Acid
Rain Program under §872.4(b)(4), which applies to cogeneration units with limited sales of ectricity to
thegrid. The equipment for extracting steam after the combustion turbine and for providing the steam
to Interface Solutionsis il in place. In fact, Beaver Fals Unit 1 has continued to generate dectricity
for sde and then to use some of the same energy used in eectric generdtion (i.e., energy inthe
combustion turbine exhaust) to produce useful thermad output (i.e., steam) for sdeto Interface
Solutions. Thus, EPA finds that the unit has * equipment used to produce e ectric energy and forms of
useful thermd energy (such as heet or steam) for industrid, commercid, heating or cooling purposes,
through sequentid use of energy” (40 CFR 72.2 (definition of cogeneration unit)) and is a cogeneration
unit.

Moreover, under 872.6(b)(4), the exemption is available to a cogeneration unit that
commenced congtruction after November 15, 1990 and that did not provide dectricity for sale on an
annua basisin an amount more than one-third of its potentia eectrical output capacity (PEOC) or
more than 219,000 MWe-hours. In addition to thisinitia sales criterion, a unit then must not have sdes
exceeding this threshold on arolling three-year average basis.

In the first year of operation (1995), Beaver Fals Unit 1 sold less than one-third of its PEOC
or 219,000 MWe-hours. The PEOC for Beaver Falls Unit 1is 78.13 MWe **, and one-third of the
unit's PEOC is 228,140 MWe-hours *°. ' In 1995, the unit sold 32,556 MWe-hours, which isless than
theinitid sdesthreshold. The unit thus qudified for the exemption under 872.6(b)(4). Further, the
unit's highest rolling three-year average annual sales after 1995 has been 144,181 MWe-hours (for
1998-2000), which is less than the continuing sdes threshold. Therefore, the unit continues to qudify
for the exemption under 872.6(b)(4).

EPA’ s determinations in this letter rely on the accuracy and completeness of the information
provided by CH Resources and its consultant, Epsilon Associates, Inc., in
submissions dated March 2, October 31, November 20, and December 11, 2000 and February 27,
March 2 and 22, and May 11, 2001 and is appedable under 40 CFR part 78. The applicable
regulations require you to send copies of this letter to each owner and operator of Syracuse, Niagara
Fdls, and Beaver Fdls (40 CFR 72.6(c)(1)). If you have any further questions

13Beaver Falls Unit 1 did not lose its steam purchase contract. However, an electric power
purchase obligation is centrd to the concept of a*“qudifying power purchase commitment” and without the
former, aunit does not have the latter. Seen. 2.

14 The PEOC equas the unit’s maximum design heat input capacity of 800 x 10° Btw/hour. times
1/3 (reflecting the assumed efficiency rate for the unit), divided by 3413 (reflecting the assumed hedt rate),
and divided by 1000 (converting to MWe). See 40 CFR part 72, appendix D.

15Seen. 4.



regarding the Acid Rain Program, please contact Martin Husk of EPA’s Clean Air Markets Divison a
(202) 564-9165.

Sincerdly,

Brian J. McLean, Director
Clean Air Markets Division

cc: Reggie Parker, New York State DEP
Gerald DeGaetano, U.S. EPA Region 2



